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ONENSBORO METROPCLI TAN BOARD OF ADJUSTMENT

MARCH 1, 2001

* * *x % * *x % % *x * % * *x * * *x * * *

The Onensboro Metropolitan Board of
Adj ustment nmet in regular session at 6:00 p.m on
Thursday, March 1, 2001, at City Hall, Conm ssion
Chanbers, Ownensboro, Kentucky, and the proceedi ngs
were as follows:

MEMBERS PRESENT: Ward Pedl ey, Chairnan
Marty Warren
Rut h Ann Mason
TimMIler
Judy Di xon
Gary Nof f si nger,
Pl anni ng Director
Stewart Elliott
Attorney

* * *x % * *x % % *x * % * *x * * *x * * *

CHAI RMAN:  Good evening. The Board of

Adjustnment will come to order. | would like to

wel come everyone. Anyone wi shing to speak tonight may

do so. W ask that you step up to one of the podiuns,
state your name and be sworn in.

First itemon the agenda is consider the
m nutes of the February 1, 2001 neeting. They're on
file in the planning office.

Chair is ready for a notion to approve.

MS. DI XON. Move to approve

M5. MASON:  Second.
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CHAI RMAN: W have a notion and a second.
Al in favor raise your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RVAN:  It's unani nmous.

Second item pl ease.

CONDI TI ONAL USE PERM T

| TEM 2
1 Executive Boulevard, in a B-4 zone (Map N-4)
Consi der request for a Conditional Use Permit for
construction and operation of a marina facility for
docki ng of pleasure boats.
Ref erence: Zoning Ordinance, Article 8, Section
8.2K7, Article 18, Section 18-6(b)(2)(f)
Applicant: Executive Marina of Omensboro, Inc., John
V. Bays and Davi d Howerton

MR, NOFFSI NGER M. Chairnman, this
application has been reviewed by the Planning Staff.
It was advertised for public hearing at this tinme;
however, this application has not received approva
fromthe Corp of Engineers and Division of Water
therefore the applicant is requesting that this item
be postponed until the April neeting of this board.

CHAIRVMAN:  The Chair is ready for a notion
for postponenent.

MS. DI XON: Move to postpone.

MR, MLLER  Second.

CHAI RVAN:  We have a npotion and a second.
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MS. MASON: This gentlenman would like to
speak.

CHAI RMAN:  Wbul d you step up to the
podi um pl ease

MR, ELWOOD:  El wood.

(MR ELWOOD SWORN BY ATTORNEY.)

MR, ELWOOD: The only question | have - -
| have no questions about the marina. | think it's a
good thing, but | have a question on will it cause
erosion of the banks at the VFWproperty or if not now
can we get some information fromthe Corp of Engi neers
showing that it won't or would we have a recourse at a
later date if it does cause erosion to our property?

MR. NOFFSI NGER: Excuse ne, sir. At this
time the board is considering whether or not this item
shoul d be postponed until the next neeting; therefore,
any questions you have they should pertain to whether
or not you would like to protest postponing the item
until the next neeting. |'mnot sure - -1 do
understand your question. | don't think we're ready
to give you an answer toni ght and because this has not
been approved by the Division of Water or the Corp of
Engi neers, | don't think that we're going to be able
to or the applicant can give you an answer to that
question tonight.
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MR ELWOOD: |'mjust asking if we can get
some information even before the next nmeeting as to
what the Corp of Engineer if they approve it or
di sapprove or what could happen at that property so we
can be prepared at the next neeting. | have no
opposition to the marina. Just protection for our
property if it should go in. Thank you.

CHAl RVAN: W have a notion and a second
for postponenment. Al in favor raise your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RMAN:  That i s unani nous.
| TEM 3
2900 Fairview Drive, in an A-U (Map N-56)
Consi der request to amend a Conditional Use Permt for
a | andscapi ng busi ness approved on June 22, 1998, in
order to approve a revised site plan
Ref erence: Zoning Ordinance, Article 8, Section 8.2H8
Applicant: James West

MR. NOFFSINGER: M. Chairman, this
Conditional Use Permt has been advertised for public
hearing at this time. Al adjoining property owners
were notified. The Planning Staff has reviewed the
application and are prepared to comment on the
application tonight.

The request is an anmended Conditional Use
Permt to allow a | andscapi ng service business to

operate. The amendnent includes a parking area that

Chio Valley Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

will be |ocated between the existing building and
Fairview Drive. The applicant is proposing to screen
that parking area with sonme shrubs from Fairvi ew
Drive; however, the applicant is proposing that the
par ki ng area be graveled and not paved. The applicant
is here tonight. Planning Staff is prepared to
comment. Wth that it's ready for your consideration

CHAI RVAN:  Anyone here wi shing to speak on
behal f the the applicant?

MR, MALONE: Yes.

MR, ELLIOIT: State your name, please.

VR. MALONE:  Phil Mal one.

(MR PH L MALONE SWORN BY ATTORNEY.)

MR MALONE: M. Chairman, Menbers of the
Board, this is an application for an anended
Condi tional Use Pernmit and the reason we're here
toni ght is because of the change in the site plan and
the relocation of the parking lot fromthe rear of the
building as originally proposed to the front of the
bui | di ng.

As nmenbers of the board renmenber, we were
here |l ast nmonth in appealing the decision of the
bui | di ng i nspector which brought to the attention of
the board and the applicant that the parking
originally proposed in the rear of the building, which
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6
at that tinme was to be gravel ed, had been rel ocated
and that there had been no approval for an anended
site plan. The board affirned that decision. In
response to that we have filed this anended
application.

The site plan which is attached to our
application does show where the parking lot is now
presently located, it's been | ocated there for over 18
months and it is graveled. It does show and let it be
proposed it woul d accommodat e approxi mately ten
vehicles and the applicant's present use which is he
is engaged in a |l andscapi ng service which is a
commer ci al business that's defined in the O dinance.
The definition of the | andscapi ng business, which is
permitted in an A-U zone with a Conditional Use Permt
was adopted specifically to deal with the situation of
| ocating this business in this A-U zone. The reason
that the site plan was adm tted was because the
appl i cant when he was constructing the business
i ncurred sone drai nage conditions, some sort of
drai nage condition, so he noved the building back
further fromFairview Drive and al so rel ocated the
parking lot fromthe rear to the front because
principally to provide additional security. He
realized that because if the parking were in the rear
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7
that there would have to be extensive lighting back
there because it was very dark and he was concer ned
about security. So there was sonme |ighting proposed
inthe front of the building. So it has been | ocated
there.

We woul d subnit to the board that, and we
assune M. M schel is going to conrend and recomrend,
that the off-street parking area be paved.

Essentially | think that's the only question before
the board. W believe that there's no other reason
not to approve the anmended site plan

We woul d suggest to the board that it take
into consideration the fact that the guideline here
shoul d be the ordi nance which provides for the paving
of off-street parking areas where there's nore than
five vehicles. That ordi nance, which is in Article
13, provides that in all zones except an A-U zone, an
A-R zone or an E-X zone they have to be paved. So the
ordi nance says that in an A-U zone an of f-street
par ki ng does not have to be paved and that's primarily
| believe to control dust.

W woul d submit that there has been no
conmplaints fromany of the neighbors in the area.
Tonight | have to offer into the record an Affidavit
of M. Sinon who does |ive next-door to the property,
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8
is approximately 100 feet away. He would be the one
that would be - - approximately his residence is
closest to the parking area. He's been there for a
nunber of nonths. He states in his Affidavit he has
no objection to the way that the applicant has
operated the business. He sees that he has not
observed any excessive dust.

So we believe that this board should
consider that if it's being asked by the staff to
require this area to be paved that even though you
have that authority as the condition of approving this
site plan, it should consider are there any facts that
are going to be presented to you here tonight that
woul d require that that area be paved for the public
safety or health or welfare. That is your guide and
statutory principal

Secondly, to require this area to be paved
is going to create | believe unnecessary and excessive
expense for the applicant. W will offer in the
record also that he's gotten estimates on having this
paved in areas from $7,500 to $9,500 to pave this
parking | ot.

We'd also call to the board' s attention
the fact that drainage in this conmunity and county is
somet hing of utnost inportance. It's a significant
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issue. It's now being confronted by this conmunity.
Even though this small area, if it were paved,
probably won't really contribute to any faster
run-off. We woul d suggest to the board that it should
be aware that it would be we think arbitrary to
require this parking ot to be paved.

So for those reasons we would ask that the
board approve the amended site plan by bringing an
anmended Conditional Use Permit, but not require the
parki ng area to be paved.

Thank you and let nme offer these into the

record, if | may.

MR, NOFFSI NGER | have a question of M.
Mal one.

MR, MALONE: Yes.

MR, NOFFSI NGER: M. Mal one, | ooking at
the site plan it appears, and I'Il clarify this for

the record, that the gravel as originally for the
par ki ng area that was shown on your original site plan
i ncludes a gravel area that exists today to the side
of the buildings and to the rear of the building; is
that correct?

VMR. MALONE: That is correct.

MR, NOFFSI NGER:  So your application, you
are not asking that the parking of this area be noved
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fromrear to the front. You're in fact asking for an
additi onal graveled area to be approved by this board
that's in front of the building between Fairview Drive
and the building. So you already had an existing
gravel area that you originally designated on your
plan to be of vehicular use area, plus you're adding
an additional graveled area to the site that this
board has not approved.

MR MALONE: If | wunderstand your
guestion, the additional gravel area is in the front
of the building which is shown on the site plan
submtted with the application as being a designated
to where parking places would be for conpany vehicles.
They woul d be parked there overnight.

MR, NOFFSI NGER: Do these conpany vehi cl es
use the area to the side of the building and to the
rear of the buil ding?

MR MALONE: M. West can address that,
but | believe that they use that only for going in and
out of the building. There are three bays on the side
of the building which faces | guess to the south. So
there woul d be access to the bays of the building for
repair or if they were going to the rear of the
building to pick up sonmething, but there's not use for
overni ght parking area
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MR, NOFFSINGER | guess the point I'm
trying to make is that you are actually expandi ng the
vehi cul ar use area, whether you call it parking area
or vehicul ar use area, storage |lot, you' re expandi ng
t he vehi cul ar use area on this property by addi ng
additional area in front of the building that was not
considered by this board with the original Conditiona
Use Permt.

MR, MALONE: That is correct.

MR, NOFFSINGER In terns of adding or the
par ki ng area of the vehicular use area being gravel ed,
the Planning Staff would recomend that the vehicul ar
use area |located between Fairview Drive and at |east a
m ni mumthe front edge of the building be paved which
would be in line with other new busi nesses and uses
within that area. It's not only for dust contro
reasons, but also it is typical in character to other
devel opnents that are required to pave within the
ar ea.

Back sone time ago the Pl anni ng Conm ssion
made an anendnent to the Zoning Ordinance to all ow
this type of activity to occur in an agricultural zone
to accommopdate this particul ar business, this
particul ar use. The Daviess County Fiscal Court
adopted that ordi nance and made it official where the
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applicant could come before this board to have this
Conditional Use Permit heard to have this particul ar
use of this site. This site is in an urban area.
It's in an urbanized area and ot her devel oprments
typically enjoy the paved parking.

It is true that the Zoning Ordi nance does
wai ve the paving requirenent in agricultural zones;
however, going back to we are considering a
Conditional Use Permt which this board has the right
to place conditions upon that Conditional Use
Permit. |If they grant it, that would be in keeping
wi th ot her devel opnents and new devel opnents in the
area. Thank you.

MR, MALONE: If | may respond very briefly
to that.

We recognize as | previously stated this
board does have the authority for approving
Conditional Use Permits for particular types of |and
uses which are specified in the ordinance which is in
this case | and use of | andscapi ng busi ness to add
addi tional conditions that may be greater than what's
required in the ordi nance which woul d be the paving,
but we would subnmit this board nust have sone facts
that woul d support why it's necessary to protect or
enhance the public safety health and wel fare.
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W don't believe that there can be any
facts offered here in this case that says this snal
area where it's located if it's not paved is going to
create dust or sone other problem It's going to
ef fect surrounding property owners or the public. So
for that reason we believe that even though that the
staff may feel like that it should be paved because it
may | ook better or it may be conparable to other
areas, there are other areas - - the property directly
adjacent to this is an I-2 zone.

The whol e reason that we are here and had
to go through this long | aborious process of getting a
Condi tional Use Permit was because of the decision
initially of this board to approve this as an -2
zone, but because as a conprom se so as not to expand
an 1-2 zone. It has now been permtted as a
Condi tional Use Permt.

So we woul d just subnit that this board
shoul d wai ve the econonic hardship on the applicant
and what need is going to be protected to the public.
So we would subnmit that. You should weigh that very
careful ly.

MR. NOFFSINGER In addition to the dust
control issue, | would also offer into the record that
fromthe public health, safety and wel fare standpoi nt,
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t he conti nuance of this vehicul ar use area being
gravel ed does pose a threat to the notoring public in
terns of gravel being scattered al ong Fairview Drive
fromvehicles that are using this facility.

MR, MALONE: M. Noffsinger, | assume M.
M schel is going to, he's been out there twice to
i nspect this property, is going to testify and that
will be evidence in the record. | believe that those
are the kind of facts this board should rely upon.
Thank you.

MR, NOFFSI NGER M. M schel.

MR, ELLIOIT: State your name for the
record, please.

MR. M SCHEL: Jim M schel

(MR JIM M SCHEL SWORN BY ATTORNEY.)

MR. M SCHEL: | would like to hand out
just a site plan of the original drawi ng that was
handed in just to give everybody an idea. It's been
awhil e since we've visited this situation. | would
like to put one in the record too.

Essentially | think we've been over sone
of this. I'mnot going to repeat everything. W do
believe that that area in the front if the parking is
| ocat ed vehicular use area is located in the front
shoul d be paved and | andscaped. | also would like to
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state that we would like to nmention that that private
| ane should not be used for any type. His business
shoul d not be using that private |ane and that there's
no outdoor storage.

Just to give a little background because
at first it didn't come in front of this board. It
went to the Planning Comnission for rezoning and the
Pl anni ng Conmmi ssi on di d approve a rezoning of this
property and it was sent to Daviess County Fisca
Court for their consideration. They sent it back
They turned it down and sent it back to the Pl anning
Conmi ssi on.

At that time, that was in August of '97.

I n Novermber of '97, the Pl anning Conm ssion, the

Davi ess County Fiscal Court and the City of Owensboro
tried to come up with a solution that woul d
accomodat e his business. They did so to allow

| andscapi ng service business to be |ocated A-U zone
with the Conditional Use Permt.

Now, they have stated that an A-U zone
does allow for gravel parking. That occurred My
1996. The ordi nance was changed to allow for gravel ed
parking in an A-U zone, but | would |ike to hand out
the reconmendation that that was based upon for the
reason | think that will show you that it really
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doesn't apply to this situation.

Like | said that was approved. |In My of
'96 it was brought up. | would like to read part of
that. There was a Staff Recommendation. This states,
"The proposed text anendments concerning off-street
par ki ng, buil di ng setbacks, and other provisions are
attached hereto (Page A-1 through A-17). Staff
recomends their approval based on the follow ng
findings." | would refer to Number 2 Findings of
Fact. "Large parking areas are not typically
associ ated with uses permitted in agricultural zones.
VWhere | arge parking areas do exist in agricultura
zones, they are not likely to be paved due to | ack of
enforcenent. The Board of Adjustnent, in approving
any conditional uses that are pernmitted in
agricultural zones, has the authority to require paved
parking i f deemed warranted."

Go to Page 2. | have highlighted there,
"Pavi ng of parking areas in agricultural zones.
During the Daviess County Fiscal Court's review and
adoption of the bed-and-breakfast zoning regul ations,
the Court expressed its desire that B&Bs w th parking
areas serving five (5) or nore vehicles not be
required to pave those areas, as is currently required
by regulation. Planning Staff pointed out that the

Chio Valley Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17
current paving requirenent was not routinely enforced
in rural areas for any parking area. Wth that in
m nd, staff proposes that paving not be required for
any parking areas in agricultural zones, finding that
the | arge parking areas are not typically associated
with uses permitted in agricultural zones; where |arge
parki ng areas do exist in agricultural zones, they are
not likely to be paved due to | ack of enforcement;
and, the Board of Adjustment, in approving any
conditional uses that are permitted in agricultura
zones, has the authority to require paved parking if
deened warranted. "

I think at the tinme everybody was
concerned with the bed-and-breakfast, that they keep
their setting, rural setting on paving. Their idea
was not for commercial businesses not to pave. |If
that was the case, | think they would have just
al | owed | andscapi ng services to be approved in an A-U
zone period, but they did so with Conditional Use
Permt require.

In that |ast sentence it says to require
paved if deemed warranted. | think that's why it was
put in there so if these businesses did go in A-U zone
it would be some formto pave and | andscape out door
storage, answer all those questions.
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Also in 1996 the street classification,
Fairview Drive it was updated in the Zoning O di nance
that shows Fairview Drive being updated from a maj or
collector to a minor arterial street.

Basically a collector, definition of a
collector is it's mainly serving a traffic generated
in that general vicinity, for those nei ghborhoods in
that vicinity. Wen they updated it to a mnor
arterial, basically that says that it serves as a
traffic connection for the whole conmunity and it's no
| onger just for that vicinity. 1t's for the whole
conmmunity and it has upgraded. There's a |ot of
traffic on the road. There's been a |ot of
devel opnent and there will continue to be a |ot of
devel opnent on that road. W feel like to keep nore
in an urban setting, not the rural setting, as
i nportant to proper paving these areas and | andscape
at this tinme.

I think in closing basically we believe,
the staff believes that in this urban area with the
street classification being updated to a m nor
arterial. | believe that it's inportant to go ahead
and pave these areas and to | andscape it. The area
that is paved should drain properly if it's done
according to, you know, if it's engineered properly it
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will drain.

| al so have concerns about this area not
bei ng used for outdoor storage and that private |ane.
That's part of it. 1've had some neighbors to call me
to say that this private | ane has been used for |eaves
to be taken up through the private [ ane onto an
applicant's property. | have not seen it nyself, but
I think they m ght be here to discuss that problem
That's all | have right now.

CHAIRMAN:  Jim | have a question of you.
Qur original granting of the Conditional Use Permt
was that in there that the private | ane woul d not be
used to serve that area

MR, M SCHEL: Yes.

CHAI RVAN:  That was in the original

MR. M SCHEL: The private |ane and the
outdoor storage. | handed out that site plan that
showed the parking in the rear. During the m nutes or
during the neeting it was stated that the parking is
there in the rear. It didn't show it out front. That
was brought to our attention in the past. W went out
to check it to make sure it did and gravel parking is
there.

I don't think this board, | don't think
the staff, if the staff had known parking was going to
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be in the front, we wouldn't have raised objections
then. We would have asked, you know, this type of
setting it's just not that rural. | think when this
| aw was changed in '96, it was nore for like the rura
type setting, bed-and-breakfast, things of that
nat ure.

| would like to put this handout of the
Staff Recommendations into the record.

MR, MALONE: M. Chairman, may | make j ust
a brief rebuttal on that?

CHAI RVAN:  Sure.

MR, MALONE: W woul d point out that on
the site plan attached to the application the parking
area is shown fromthe center or the edge of Fairview
Drive to the building is 110 feet and there is a
buf fer between where the | andscapi ng easerment would go
and the highway. W would resubnit that there's been
no evidence to offer this evening to show that there's
any threat to the traveling public on Fairview Drive
fromany gravel that may be scattered out on the
hi ghway.

Secondly, there isn't any question that we
are, if | understand, that one of the conditions would
be that there will be | andscaping as a buffer in the
front of the off-street parking area. The two
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conditions M. Mschel referred to, which is the
restriction on no use of private drive for the access
to the rear of the property was the condition of the
original Conditional Use Pernmt and we assune that the
board woul d re-enact that as a part of this anmended,
bringi ng those conditions forward.

W woul d al so point out to the board that
the Staff Reconmendations that M. M schel referred to
that was apparently the rationale for changing the
ordi nance and waiving the requirenent for paving in an
A-U zone where they tal k about |arge parking | ot
doesn't usually occur in the agricultural zone. This
again is a good case. This is not a |large parking
area, particularly the use of standard of five or nore
and they use the exanpl e of the bed-and-breakfast.

So we have an unusual anomaly here if M.
West were operating a bed-and- breakfast at that
| ocati on and he had seven parking places for overnight
guests. It wouldn't be required to be paved because
he has a | andscapi ng busi ness where it's primarily his
own vehicles that are parked there overnight.

The staff is not saying, well, it should
be paved because it would be nore |i ke the other part
of the area. So that seenms to nme they're saying the
basis of the recommendation of the staff is that the
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paving is for appearance for no other reason. W
submit for this board to require that even though it
may believe it is exercising good judgnment is going to
be arbitrary because there's no fact to support that
and it's going to require an unjustified econom c
hardshi p. W appreciate the board giving that serious
consi deration. Thank you.

CHAI RMAN:  Anyone wi shing to speak in
opposition of this itenf

MR. M SCHEL: | would like to nmake a
statenment. | believe that that area is a pretty good
size parking area. |If you take the front, the side
and the rear, | mean right now there exist gravel at
the rear, up the side and the front. Wen we say five
or nore parking spaces, we're tal king about vehicle
use area. Not just the parking spaces. W're talking
about the drive | anes, parking areas. Wen you take
all that in consideration what they have out there
right now, that is a pretty good size area

Also when we put in there that it's
approved A-U zoned Conditional Use Permit, that's to
saf eqguard sonme of the area that's going into to
protect it with buffer, with paving. Like |I said
there's areas that the area is going to grow and
devel op nore. You'll see these sites being paved and
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| andscaped. | think it's keeping within the
nei ghbor hood.

CHAI RMAN:  Yes, sir.

MR, ELLIOIT: State your name, please.

MR, CLARK: James d ark.

(MR JAMES CLARK SWORN BY ATTORNEY.)

MR, CLARK: | just want to make a conmment
that the parking out front, and I'm a | andowner
adjoining M. West. |'mat 2868 Fairview Drive. M
property and his property adjoin down on the frontage
there on Fairview M honme is offset by |I'm saying
approxi mately 800 feet off of Fairview Drive. As far
as seeing that it needed to be paved, | have no, you
know, advice on that. He's been a good nei ghbor

Now, as far as, like | amsaying, as far
as paving the front there I don't know see what the
pur pose of that would help. Like I say I'm back and
there's no dust. Then M. Sinon |like he said is the
cl osest home to the property, the West property, he
had an Affidavit that said that he had no conpl ai nts.
I'"mjust saying as a nei ghbor and he's been a good
nei ghbor to us.

The usage of the road now, | nean if he
drove a vehicle back that road nmy only request was,
you know, drive slow. As far as anything else, | have
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no conplaints if they did use that road for any
reason. | have no conplaints other than slowy drive
because of grandchildren and stuff playing on the road
and to hold down the dust on the private road.

That's all | can say. He's been a good
nei ghbor. He's made a ditch down through there. As
far as drai nage between his property and mine right on
the line, it's helped significantly. 1t's done rea
good on the drainage of that land in there. A lot of
times before and after, that property before was
really just swanpy, but now that he's done what he's
done to revise the drainage and everything | think
he's done a darn good job.

On our behalf, my wife Nancy and |, |
don't think she - - | don't know if she's got anything
further to say than what |'ve said. W both voice our
own opinions, you know. Wth that | want to thank you
for your tinme.

CHAI RMAN:  Thank you.

MR, ELLIOIT: State your nane, please.

MRS. CLARK: Nancy d ark.

(MRS. NANCY CLARK SWORN BY ATTORNEY.)

MRS. CLARK: As far as M. Wst, he keeps
his trucks nice and neat, parked at an angle. They're
al ways cl ean and appropriate. They' re never running
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up and down the road. Usually in the sumertine we've
been watching them they go out early in the nornings
and they're gone. They're not running in and out of
there constantly. They come in early, |eave out early
and cone in |ate.

As far as the gravel on them there's no
sense of paving. As far as you could see, there's
gravel on the highway. You go down any county road,
you're going to see that. It's going to conme out.

The private | ane gravel comes out onto the bl acktop
State garage, the gravel comes out on the bl acktop
So you're going to get that anywhere and everywhere.
As far as blacktopping it, | don't see any sense in
it.

Besi des that'd probably just invite kids
fromacross the street to come and play on bl acktop
That's all | have to say. | have no conplaints with
M. West.

CHAI RMAN:  Anyone el se wishing to speak on
this itemin opposition?

MR, ELLIOIT: State your name, please.

MR, McPHERSON:  Virgil MPherson

(MR VIRG L MPHERSON SWORN BY ATTORNEY.)

MR. McPHERSON: As far as nei ghbors, we
don't have no conplaint about it. Qur conplaint is
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using the lot next to ours up there as a dunping area
for his trash. | have sone pictures here to show you
here.

CHAI RMAN:  |Is that the only conplaint you
have?

MR. McPHERSON:  Yes, sir. That and
because you know what this brings on. This brings on
you know, rats and stuff like that if that stuff stays
up there. That's, what, within 20 foot of mnmy house.

MR, NOFFSINGER | have a question of M.
McPher son, pl ease.

M. MPherson, you have two pictures here
that show a large truck using a gravel drive. Wuld
you explain to the board the | ocation of where that
picture is taken? |Is that on the subject property?

MR. McPHERSON: This is next to ny
property right here, within ten foot of where that
dunmping is at.

MR, NOFFSI NGER: This gravel |ane that |
see, this gravel area, is this the private | ane we've
been speaki ng about or is that a drive |lane on his
property?

MR, McPHERSON: This is the private | ane
here and that little spot there goes back to his
property.
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MR, NOFFSINGER  So that would be - - is
it Fairview Hei ghts Lane?

MR. McPHERSON: Right.

MR, NOFFSI NGER: That appears they're
using with their vehicles which was a condition
specific condition that that |ane not be used.

MR. McPHERSON: Right.

MR. NOFFSI NGER: Do you have any concerns

regardi ng the use of that |ane by the business

vehi cl es?

MR, McPHERSON: Sure. |It's a private
lane. It's not conmercial lane. W have to take care
of that.

MR.  NOFFSI NGER: So you have two issues.
One, the use of that private |lane; and then two, the
storage areas or over the storage areas.

MR, McPHERSON: | have no conpl ai nts about
hi s busi ness down front.

CHAI RVAN: Do you have any nore comments?

MR. McPHERSON: That's all | have.

CHAI RMAN:  Thank you.

Anyone el se wi shing to speak?

M. West, I'd like to get you up

MR, MALONE: | was going to say, M.
Chai rman, may we | ook at that picture and M. West
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will be glad to testify about it. |If you do recal
for the board the last tine we were here, | believe
M. MPherson did cone forward with those conplaints
and | believe the board after considering those that
that was sonething that's not specifically within this
board's responsibility; although the use of the |ane
certainly is an issue and M. West will be glad to
address that.

Essentially what | think he will tell you
is that in the past he has used some fill material to
fill in sone |ow areas in the back of that |ot.

He'll be glad to testify to that if the board would
like to hear that, but we would renind the board that
| believe the last tine you thought that was a matter
that really should be considered by some other body.
M. dark can also verify that. The board wants to
hear M. West. W would like to | ook at the pictures
so he could try to address it.

CHAI RVAN: W& woul d and | think the
nei ghbors would like to hear also from M. West.

MR, MALONE: Could you show us the picture
that's been introduced into evidence? The one that he
identified, | believe. The others have not been
identified. W don't know when or where they were
made.
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(MR MALONE AND MR. VEST REVI EW
PHOTOGRAPHS. )

MR, ELLIOIT: State your name, please.

MR VEST: Ji m Wést.

(MR JI M WEST SWORN BY ATTORNEY.)

CHAI RMAN:  Wbul d you respond to the
nei ghbors concerns on the dust.

MR, VEST: Yes. When we're dunping up
there what we've been doing is approxi mately, what,
three acres up there. You drive up there the land is
flat and there's a big drop off right there and
there's a dip right there in front. There's alittle
pond up there. W' ve been backfilling that. Like
we'l'l dunp up there in probably two weeks. We'll go
up there with a tractor and push it down and |evel it
up. |'ve talked to the neighbors, the O arks, and
told them exactly what we were doing.

The | and was all grown up when we bought
that up there. Nothing but woods. Cleared all of
that off. W have done nothing but inprovenent on the
land. Since they brought it up to ny attention about
the dunping up there, we haven't dunped up there. The
| ast | oad we took a |load of |eaves up there probably a
mont h, nonth and a half ago.

| told the guys to be sure not to dunp up
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there no nore. What we were doi ng anyway was j ust
dunpi ng. We would probably dunp two to four |oads a
week up there on top of the hill, push it down. |['ve
had the city cone out there already to look at it.
They said what | was doing was nothing illegal at all
| don't understand what the problemis, but as far as
to the neighbors, you know, he had a problemwth it
SO we quit doing it. It's not even an issue any
| onger as far as |'m concerned.

| think the darks, you can talk to them
what | was doing. There's a big dip down there. It's
close to their land. They've seen nme on the tractor a
mllion tines pushing it down and leveling it off.

That's what we've been doing. Once we get it filled

in, that's it. | mean that's all we're doing anyway
is just backfilling the |low area by the pond.
CHAIRVAN: | notice you're parking your

utility trailers out in the front near the road.

MR VEST: Yes.

CHAIRVAN: | have a problemw th that.
Sorre of the nei ghbors across the road i n Brookhil
Subdi vision has a problemw th that. You could park
those in the rear, couldn't you?

MR, WEST: Yes. Trailer, yes. It just
makes it easier to hook on to themgetting out right
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t here.
CHAI RMAN:  Any board menbers have any
guestions of M. West?
( NO RESPONSE)

MR, ELLIOIT: You need to restate your

name.
MRS. CLARK: Nancy d ark.
My parents owned that piece of property
and we sold it to M. Wst. |'ve lived there I'm

going to say forever. Let's just put it that way.

When M. West bought that property from ny
nmot her, like he said it was nothing but grown up with
bl ackberry bushes, thickets, you nanme it, everything.
Now it's very nice. | nean you want pictures, | can
go get you pictures showing you what it did ook |ike
before M. Wst took it over. He does go up there and
he does dump out stuff to landfill it in order to nmake
the land. That property went down |ike that.

Most people don't know that's an old
abandoned coal mines back there. Mst of that is
where it's com ng from How many of you all knew
that? He's filling that in and it's naking it | ook
100 percent better than what it was when he bought it
four years ago or three years ago - | don't even know
how | ong now - before nmy nother died. He's doing a
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super job.
As far as rats, | say the rat popul ation

is coming fromthe I-1 section next to us, the one

next toit. |If you |look at that, you've got concrete
that's been out there for - - 1've been there in the
new house for 20 years. It's been there forever.

Ever since Peters cane there, ever since AT and

what ever it is next-door to us now. That's where your
rat popul ation is com ng from because that's never
been cl eaned up.

M. West does keep his clean. | think you
need to check on those conpanies to see if they can't
do a little bit of clean up over there. dd abandoned
buses and everything else. M. Wst has filled in
that part. He mows it. He keeps it nmowed constantly
and it's nice and it's neat. As far as trash burning,
you see everybody up and down there burning their
| eaves, burning their wood when they cut down a tree
or whatever. Everybody is burning out that way.

I have to say M. West does keep that area
clean and he is backfilling that place in. It was a
very big ditch. Like I said |I've got old pictures
when | lived up there in the old house. |If you'd like
to see them | can show you what the place used to
| ook |ike. Thank you.
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CHAI RMAN:  Thank you.

MR, WEST: As far as dunping up there,
probably nine nonths ago someone canme fromthe city
out there, someone called, you know, and | took himup
there. | thought | was doing everything okay. | even
took himup there. He said, you' re not doing anything
wong. It's leaves and dirt. W're dunping and it's
probably three or four |oads a week if that. Some
weeks not any.

CHAI RVAN:  Anyone have any questions for
M. West?

MR ELLIOTT: Restate your nane.

MR, McPHERSON: Virgil MPherson

I have no problemwith himfilling that
ditch he's talking inif he fills it inwth dirt, but
all you know, everybody here knows that you don't fill
in aditch with grass and | eaves.

CHAI RMAN:  Thank you.

You have any nore comments, M. M schel ?

MR M SCHEL: | would just say again |
believe that road being updated to a mnor arterial is
still inportant. |If you take a road such as Sout htown
Boul evard, Carter Road and J.R Mller, that's the
sane classification. That's a minor arterial as
Fairview Drive. A lot of traffic goes through there.
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| think in the future it's going to be devel oped even
nmore. | think it's inmportant for a mnor arteria
street to be upgraded as far as paving.

CHAI RMAN:  Any board menbers have any
guesti ons?

(NO RESPONSE)

CHAIRMAN:  |If not Chair is ready for a
not i on.

MR, NOFFSI NGER© M. Chairnman, before you
do that | would like to remi nd the board that whatever
t he recomendati on woul d be that you make sure you tie
any conditions to that recomendati on that may have
been a part of the original approval and/or any new
conditions. You need to be specific on those
condi tions.

MR MLLER M. Chairman, | just wonder
what M. Noffsinger is saying, | wonder if you could
run back through the conditions of the origina
Condi tional use Permt.

MR, NOFFSI NGER.  Wbul d you like to do that
or would you like that and the staff's reconmended
conditions and then go fromthere?

MR, M LLER  Yes.

MR. NOFFSINGER: Wth that staff would
recommend approval subject to the follow ng
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condi tions:

(1) The private lane, which | believe is
Fai rvi ew Hei ghts Lane, shall not be used in
conjunction with this business.

(2) Screening along the south property
line with evergreen trees five feet tall and planting
space 25 feet apart.

(3) No outdoor storage on the site.

(4) Vehicul ar use area shall be paved
fromFairview Drive to the front edge of the buil ding.

(5) Installation of a mnimm3 foot high
conti nuous el ement and one tree per 40 feet al ong
Fairview Drive.

MR, MLLER M. Chairman, M. Noffsinger
just saved ne a lot of work. | nake a notion that the
Conditional Use Permt be approved with the conditions
as set forth by staff.

M5. DI XON:  Second.

CHAI RMAN: W have a notion and a second.
Al in favor of the notion raise your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RMAN:  That's unani nous.

Next item M. Noffsinger
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| TEM 4

3825 Riverside Drive, in an R 1A zone (Map N- 36)
Consi der request for a Conditional Use Permit for
construction of a private boat dock and stairs to
descend to the Chio River.

Ref erence: Zoning Ordi nance, Article 18, Section
18-6(b) (2)

Applicant: David Howerton and Georgi ne Howerton

MR NOFFSINGER: M. Chairman, this

36

application has been advertised for public hearing at

this time; however, we do have a request fromthe

applicant that the item be postponed due to this

application has not received approval fromthe Corp of

Engi neers. It has not been approved by the Division

of Water. We recommend that you consider postponing

this itemuntil the April meeting of the Board of
Adj ust nent .
MS. DI XON:  Move to postpone.

M5. MASON: Second.

CHAI RVAN:  We have a notion and a second

to postpone. Al in favor raise your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RVAN: That's unani nous.

Next item M. Noffsinger

VARl ANCES
| TEM 5
3313 Bryant Court, in an R-1B zone (Map N 23)
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Consi der request for a Variance to reduce the rear
yard buil ding setback from 20 feet to 13 feet and 4
inches in order to construct a sunroom addition
Ref erence: Zoning Ordi nance, Article 8, Section
8.5.7(e)
Applicant: Steve and Rebecca Raynmer

MR. NOFFSINGER: M. Chairman, this
application has been reviewed by the Planning Staff.
It's found to be in order. It has been advertised for
public hearing at this time and all adjoining property
owners have been notified. It is a request to
encroach upon the rear yard setback by about 7 feet.
This property is located in Onen Park Subdivision, a
pl at of which was approved right around 1989, 1990.
It is a newer residential subdivision. Plan
devel opnent for the pattern of the |lots was defined
and nmarketed as well as being a plan devel opment.
Pl anning Staff is not aware of any setback
encroachments within the area. Wth that it's ready
for your consideration.

CHAI RMAN:  Anyone here wi shing to speak on
behal f of the applicant?

MR, ELLIOIT: State your name, please.

MR RAYMER: Steve Rayner.

(MR STEVE RAYMER SWORN BY ATTORNEY.)

MR. RAYMER  First off the address is 3313

Bryant Court. | brought this to the attention of the
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variance board by phone. They re-advertised it and
corrected the address in the paper. Al the neighbors
|'ve spoke with, they pointed out the address was
wong and it's wong again tonight. It is 3313 Bryant
Court.

W' re asking for this. W just purchased
this house in July 2000. Have a really small rear
awn. There's 25 feet fromthe back of the house to
the existing property line. The proposed room
additi on won't cause any problemto any of ny
nei ghbors. It will not encroach upon any utility
easenents. The only utilities in the rear are
tel ephone. Electric, water, and gas, and sewer are
all inthe front lot. The cable TV is on the side
| ot.

We ask this board to consider - - this
particul ar street, Bryant Court, we have the snall est
lot. Most the lots there have, besides ny next-door
nei ghbor, he's the sanme size as nmine, but the rest of
the lots have a really deep lot. This one is very
short. The sunroom there is seven sunroom additions
in this neighborhood. There is one particular sunroom
addi ti on on Rodgers Court that only has a nine feet
fromthe back of the sunroomto the back lot. W ask
that you consider that. That's all | have to say.
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CHAI RMAN:  Thank you.

Anyone here wi shing to speak in
opposi tion?

(NO RESPONSE)

CHAI RMAN:  Staff have any commrents?

MR, NOFFSI NGER M. Chairman, the
Pl anning Staff in review of this application could
find no setback encroachnents on Bryant Court. Again,
this is a newer residential subdivision that was |aid
out recently and laid out inline with the
requi renents of the Zoning O di nance and subdi vi sion
regul ations. Being that there are no other known
encroachnments within this area, nore particularly on
Bryant Court and being that we find no specia
ci rcunmst ances or no hardshi p, we woul d reconmend t hat
it not be approved because it will allow unreasonabl e
circunvention and requirements of the zoning
regul ati ons.

CHAI RMAN:  Any board nenbers have any
questions?

(NO RESPONSE)

CHAIRVMAN:  Chair is ready for a notion

MS. DI XON. M. Chairnan, nove to deny
because it will allow an unreasonabl e circumention
with the requirements of the Zoning O di nanance and
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that there are no special circunstances and it would
not create a hardship.
CHAl RMVAN: W have a notion for denial

MR. WARREN: Second.

CHAI RVAN:  We have a second. All in favor

of the notion raise your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RVAN:  That is unani npous.
Next item
| TEM 6

501 Ford Avenue, in an R-1A zone (Map N-9)

Consi der request for a Variance to reduce the side
street yard building setback al ong McCreary Avenue
from25 feet to 17 feet in order to construct an
addi ti on.

Ref erence: Zoning Ordinance, Article 8, Section
8.5.5(c)

Applicant: M chael E. Pike

MR CHAIRVAN:. M. Chairnan, this

application has been reviewed by the Planning Staff.

The application is found to be in order. It has been

advertised for public hearing at this time and al

adj oi ni ng property owners have been notifi ed.

M. Chairman, this application was before

this board a couple of nonths ago. They were

requesting a nuch greater setback than they are
tonight. They are proposing an addition to the
property surroundi ng an exi sting covered porch. The
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applicant is here tonight to present his case. Wth
that it's ready for your consideration.

CHAI RMAN:  Anyone wi shing to speak on
behal f of the applicant?

MR, ELLIOIT: State your name, please.

MR. PIKE: M chael Pike.

(MR M CHAEL PI KE SWORN BY ATTORNEY.)

MR. PIKE: | believe that all of you are
fam liar with our property fromthe past request for
vari ance.

Toni ght we're asking to reduce the setback
al ong McCreary Avenue side to 17 feet to 25 feet.
VWhat we have is an existing 8 foot screened in porch
on the side of the house that needs to be replaced.
think at this tine it extends 5 foot beyond the 25.
think it's at 20 foot right now fromthe property
line. That house was built in 1934 before the zoning
ordi nances went into effect that are in effect now.

W would very much like to build an
encl osed roomthere due to we don't feel |ike that
screened in porch is really a usable itemin that
area. W have a high school there. W have a |ot of
traffic. W have parents waiting for kids beside our
house in the afternoon with notors running, this and
that. You can't use it during the ball ganmes and
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things like that. There's a |lot of noise.

W're wanting to build an encl osed space.
In order to build an encl osed space, what we had asked
for before was we were going to build a I arge room and
had a | ot of options or whatever. Tonight we're back
asking what we feel like is a mniml usable space.

W' re asking that we build a 11 foot addition which
once you take out for brick and insulation and stuff
and whatever, it give us about a 10 foot room

In that 10 foot area we do have a
fireplace fromthe living roomthat sticks out into
that area about 18 inches. So if we want to be able
to put any type of furniture and still walk by, you
know, 10 foot would really be a m ninuminside area we
woul d need. W don't feel like there would be a
hi ndrance to anyone in the nei ghborhood.

Qur lot is such a size that we cannot go
build to the back. W don't have as deep a lot as
nost the surrounding hones. So that's the only way we
can go as far as that. W don't feel like it's
feasible or cost efficient to build an encl osed space
back on the existing footer because it wouldn't be a
usabl e room and we don't feel |ike that building a
screened porch is cost efficient either. W do fee
like that it would create a hardship on us if we can't
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use this variance.
CHAI RMAN:  Any board menbers have any
guestions of M. Pike?
( NO RESPONSE)
CHAI RVAN:  Thank you, M. Pike.

Anyone wi shing to speak in opposition of

this itenf
MR, ELLIOIT: State your name, please.
MR, MEHLBAUER: Tony Mel bauer.
(MR TONY MEHLBAUER SWORN BY ATTORNEY.)
MR, MEHLBAUER: |'mnot here to speak in
opposition to the Pikes. | live across the street

fromthemon Ford Avenue, 412 Ford Avenue.

I'"d just like to offer nmy support to the
Pi kes. They take very good care of their property.
Their sunroomthat they have now is in bad shape of
repair. Mself, our house has an encl osed roomon the
side. The properties along McCreary and Ford Avenue
all very much different than nmost and | think that it
makes a nice cozy neighborhood. |'mcertain that the
Pi kes woul d build an addition which would help with
t he nei ghborhood as far as the | ooks go. |'mjust
here to offer nmy support. Thank you.

CHAI RMAN:  Thank you.

Any board nmenbers have any questions?
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(NO RESPONSE)
CHAI RMAN:  Chair is ready for a notion.
MR MLLER M. Chairman, notion to
approved based on the fact the strict application of
the regul ati ons woul d deprive the applicant reasonable
use of his property and will not allow unreasonabl e
circumvention of the requirenents of the zoning
regul ati ons.
M5. DI XON:  Second.
CHAI RMAN: W have a notion and a second.
Al in favor of the notion raise your right hand.
(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)
CHAI RVAN:  It's unani nous.
M. Noffsinger, next item
| TEM 7
1717 Freenman Avenue, in an R 1A zone (Map N-9)
Consi der request for a Variance to reduce the side
yard buil ding setbacks from 10 feet to 7.5 feet in
order to construct a new single-fam |y residence.
Ref erence: Zoning O dinance, Article 8,
Section 8.5.5(d)
Applicant: Honmes by Benny Cark, Inc.
MR. NOFFSINGER: M. Chairman, this
vari ance application has been advertised for public
hearing at this time. Adjoining property owners have
been notified. Planning Staff has reviewed the
application and found the application to be in order

The applicant is here and ready to speak and with that
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"Il say no nore.

MR, ELLIOIT: State your name, please.

MR, CLARK: Benny d ark.

(MR BENNY CLARK SWORN BY ATTORNEY.)

MR, CLARK: Tonight | come before you to
ask for this variance, two and a half foot on each
side yard, to allow me to build a |l arger hone,
approximately four foot in width. [I'masking for five
foot as you see on the application. Mst of the honmes
that | build, and |I've been building for about 20
years here in Onensboro, are 40 foot wide. | brought
some renderings of homes and character that | build.

The existing lot would only allow ne at
this particular time to build a product 36 foot wi de.
I'"masking for the additional two and a half foot on
each side to be able to allowne to build a little
nmore conpati bl e product.

In asking for this and | ooking at the
i mredi at e nei ghbors on both sides, inmediately to the
north off of Giffith Avenue | have a hone with a
detached garage. This particular garage is 24 inches
fromthe property Iine. The overhang which overhangs
about 18 inches is within 6 inches of the property
line. | have sone exhibits here.

The hone on the north side, for exanple,
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the hone next to it, the existing home, there's only
30 inches between his property line and the next
property line which I hold up here and 1'll be glad to
give this for review That is a lot closer than what
' masking for because even after ny product woul d be
built, I would still have 13 foot after the product is
built between nme and the existing neighbor on the
north side. Then | would have approximately 13 to 14
foot on the south side and 10 foot on the north side.
Looki ng up and down the street, there is several hones
t hat have probably three to five foot side yards. |
still would basically have seven and a half foot on
the property line as well as the neighbor who has six
and a half foot. M request tonight is just to build
alittle nore | arger product.

The character of nmy hones are in keeping
with the tradition of the neighborhood. | think that
it would only enhance the val ue of the nei ghborhood to
be able to allow ne to build a product 40 foot w de
instead of 36 foot wide. | build a ot of what | cal
enpty-nester honmes which requires a little |arger
hal | way, three foot doors, accessibility. Forty foot
allows ne to do that and that is ny request tonight.

Wul d you be interested in view ng these?

VMR ELLIOTT: Show the commi ssioners and
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then put themin the record, Benny.

(MR CLARK HANDS OUT MATERI AL.)

MR CLARK: The collateral material that
just handed the chairman is a blow up shot of the
nei ghbor's hone on the north side which shows that
there would still be an additional 13 foot, and
wote that on there, after the structure is built.
Then one particul ar handout shows the north side
nei ghbor's garage which is two foot off its property
line. The three cutter renderings are a sanple of a
hone that we propose that we probably would build and
the architecture of that particul ar house.

That's all | have, M. Chairman

CHAI RMAN:  Thank you, M. Cark

Anyone el se wishing to speak for M. O ark
on this iten?

MR ELLIOIT: State your name, please.

MS. BULLOCK: My nane is Loni Bullock

(M5, LONI BULLOCK SWORN BY ATTORNEY. )

MS. BULLOCK: |'ve recently purchased a
honme at 1811 Freenan Avenue. |'m doi ng extensive
renmodeling in that hone. [It's not my primary
residence. |I'mrenting it to ny daughter. However,

I"'malso not just a homeowner in that area, but I'm
al so a real estate professional in Omensboro. | fee
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| have qualified know edge of market val ues of homes.

I wish the ot was next-door to ny little
hone. |'d love to have Benny C ark build a new home
next to ne.

When we were tal king about the space
bet ween the honmes, the home on the north side of 1811
Freeman is |less than ten feet away from my house.
mean they look right into ny daughter's |living room
I think that just the nature of that nei ghborhood
calls for the homes being cl ose.

Al so | have an quite extensive know edge
of the hones that Benny builds. 1've not only sold a
| ot of his new construction homes, but |'ve also |lived
in Benny Clark hones. | know that what he's going to
build on that lot is going to be of quality product
and it can do nothing but increase the value of the
rest of the homes in that nei ghborhood and | think
that's what we all want. |If | could say anything to
the other neighbors I would say, you know, yea Benny
Cl ark because he's going to help the val ues of our
nei ghbor hood. Thank you.

CHAI RMAN:  Anyone el se wishing to speak on
M. Cark's behal f?

(NO RESPONSE)

CHAI RMAN:  Anyone wi shing to speak in
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opposi tion?

MR, ELLIOIT: State your name, please.

MR, VELLS: Bobby Wells.

(MR BOBBY WELLS SWORN BY ATTORNEY.)

MR VELLS: [|I'ma resident at 1723 Freenan
Avenue, the house on the south side of the lot. W
noved in there about approximtely a year ago. | w sh
that | could have afforded to buy the ot and we could
have avoided all of this right now anyway.

| strongly oppose the variance of seven
and a half feet. | believe that the |laws were
established for a reason. The zoning | aws say that
they're suppose to be ten feet of setback. | just
don't see why we should go against the | aws and go
seven and a half feet.

| feel that the extra distance between the
houses, for one thing the windows. | don't knowif
you can tell fromthe pictures, but the whole side of
our house facing the |Iot has |arge w ndows across the
side. | think it's inevitable that a house is going
to be built on the lot. | don't think there's any
question about that. W can't really argue. He owns
it.

He can build a house there, but the rea
question is the | aw says ten feet setback. | think
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it'll depreciate the value of our hone closer to his
house is to ours. | don't think two wongs nake a
right. You know, they tal k about the distances of

t he ot her houses on the street and how they're ten
feet between one and eight feet between the other. |
still think the bottomline is what the zoning | aw say
isten feet. | really believe, I'mnot an expert, but
| believe that nore distance between ny hone and his
hone woul d, you know, the value of my house would

decr ease.

Al so as far as the spaces in-between the
houses, | think this lot is, you know, kids and dogs
and people wal k their dogs through the lot to cut
through to the alley to the library. | think the nore
di stance we | eave between these two houses is better
for the neighborhood as a whole. It's not just ne.

O course, it does affect ne nore than anyone. On the
other side there's a garage.

The Rineys it wouldn't effect their view,
but on ny side it would greatly effect it. | believe
that the nei ghborhood as a whole woul d benefit from as
much space as possi bl e between these two honmes. |
strongly oppose it and | believe that the | aw shoul d
stand of ten feet. Thank you.

CHAI RMAN:  Anyone el se wishing to speak in
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opposi tion?

MR, ELLIOIT: State your name, please.

MS. GORDON: Rut h Gordon.

(M5. RUTH GORDON SWORN BY ATTORNEY. )

M5. GORDON: | didn't realize the pernits
or whatever, that he was just wanting to change the
variance. |'mhere to oppose a house being built on
that |ot.

| live on | ower Freeman Avenue and we've
owned our house for 20 years. | feel our street is
unique with this distinctive and charm ng ol der homes.
Wth no ill-feelings towards M. O ark, the neighbors
represent here do not want to see a new home built on
1717 Freeman Avenue. | realize there's no permt or
ordi nance that we could provide to prevent M. Cark
frombuilding on this lot.

My argunent is about esthetics. Green
space within the city boundaries and the character of
our nei ghborhood and our street. A new home built on
1717 Freeman will forever change the conpl exi on of our
nei ghbor hood and woul d al so be detrinental to the
| ooks and possi bl e resal e val ue of the house
next-door. There have been many m scues and m ssteps
regardi ng Pl anning & Zoning. Thank you.

CHAI RMAN:  Thank you. Anyone el se?
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MR, ELLIOIT: State your name, please.

M5. WLLIS: Christine WIlis.

(MRS. CHRISTINE WLLI'S SWORN BY ATTORNEY.)

M5. WLLIS: | live on 1708 McCreary.
Benny O ark's plans call for a driveway comi ng off of
the alley right behind our house. 1'mhere to argue
that with the two and a half feet variance, no
variance that the law is sinply not buil dable.

Fromeither ny side or the Freeman's side
is way too much congestion. W' re talking a distance
fromhere to that wall that there be five driveways on
the alley side and four driveways on the Freeman side.
There's not enough space if they don't get the
variance to even plant any trees at all to kind of
keep with the character of the nei ghborhood.

In defense of the people who aren't here,
there's nany people - | have a petition right here -
that don't want to see a house built for the reasons
that Ruth stated and Bobby stated. The value of the
nei ghbor hood, the character of the nei ghborhood and
t he amobunt of congestion it woul d cause either on the
Freeman side or on the alley side.

In that regard we would like to see the
variance at |least apply. ldeally, the | ot not even
bei ng bui | dabl e.
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In conclusion, character, congestion and
val ue of the property are our concerns. Thank you.

CHAI RMAN:  Thank you. Anyone el se?

MR, ELLIOIT: State your name, please.

MR, McFARLAND: My name is Steve
McFarland. | live at 1718 Freenman Avenue.

(MR STEVE McFARLAND SWORN BY ATTORNEY. )

VMR McFARLAND: We |ive at 1718 Freenan
Avenue which is imediately across the street from
what is now the vacant |ot.

| understand the situation of person
having the right to do what the law allows, but | do
feel like that Planning & Zoning needs to | ook very
closely at the congestion situation both on the
Freeman Avenue side and al so on the alley behind.
Anot her driveway on Freeman at that point would be a
real problem W have much transient traffic through
there. The alley behind the property is not really

worthy to handl e even nore traffic than there is right

now. So | would ask you to take a look at the traffic

i ssue on this property. Thank you.

CHAI RMAN:  Thank you. Anyone el se wi shing

to speak?
( NO RESPONSE)
CHAIRVAN: M. dark, do you have
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addi ti onal comrents?

MR CLARK: Yes.

First of all the house to the south which
M. Wells owms is only six foot to six and a half foot
to the property line which is basically a
non-conform ng structure. Again, the garage to the
north is a non-conform ng structure because it's 24
i nches off the |ine.

Driveway is not an issue. The variance
request is not relevant to the alley.

Yes, | have a hone plan that is very
conpati ble as a sample and | can put this on file, but
basically the bottom vyour |eft-hand corner shows rear
| ow garage which there's anple ways to back out of the
garage, turn around on the lot to drive out the single
lane alley. The front shows a porch and structure
which if we had a back | ow garage we woul d not have a
curve cut and still two additional parking spaces on
Freeman which | know that is sacred to the people that
live on that street. So I'mvery nuch aware of the
exi sting honmes and issues and parking. | just want to
tell the board that | have taken that in to ful
consideration. So at this time that's ny fina
comment s.

CHAI RMAN:  Thank you.
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Any board menbers have any questions?

(NO RESPONSE)

CHAI RMAN:  Chair is ready for a notion.

( PAUSI NG)

CHAI RMAN: | need a notion one way or the
ot her.

MR, WARREN: Mdtion to grant the variance
based on the considerations that there are specia
circunmstances. There are many ot her encroachments
upon the variance and it would be unfair to uphold
t hose encroachnents and deny the | andowner full use of
this property and that it will not adversely affect
the public health and safety or welfare. | don't
think that it will alter the essential character of
the general vicinity and cause a hardship or nuisance
to the public.

CHAI RMAN: W have a notion for approva
of the variance.

MR. M LLER  Second.

CHAl RVAN: W have a second. All in favor
of the notion raise your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RMAN:  That i s unani nous.

Next item
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| TEM 8
5495 Rui doso Loop, in a MHP zone (Map N 31)
Consi der request for Variance to reduce the platted
front yard building setback from 15 feet (10 feet per
Zoning Ordinance) to 7 feet in order to place a
manuf act ured hone.
Ref erence: Zoning Ordi nance, Article 11, Section
11. 35
Applicant: Brian and Kara Rice

MR, NOFFSI NGER M. Chairnman, this
application has been reviewed by the Planning Staff.
The application is in order. 1t has been advertised
for public hearing at this tinme and all adjoining
property owners have been notified.

This is a variance request that's in the
Col ony Mobil e Estates which is the manufactured
housi ng subdi vi sion. The manufactured honme that has
been placed on the property was originally and was
already sitting there. It was placed there into the
setback line and a public utility easement. The
public utility easenent has been reduced by plat and
the applicant is here tonight asking for a variance
fromthe front building setback line. Wth that it's
ready for your consideration.

CHAI RMAN:  Anyone wi shing to speak on
behal f of the applicant?

MR, ELLIOIT: State your nane, please.

MR, MARKSBERRY: Janes Marksberry.
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(MR JAMES MARKSBERRY SWORN BY ATTORNEY.)

MR, MARKSBERRY: Brian and Kara Rice
purchased the piece of property from Honetown Realty.
They sell lots in that subdivision. They bought a | ot
that al ready had previous and existing manufactured
home. It was the sane size as the one that our
conpany, Home Fol ks Housing, put on this lot. They
just purchased the home fromus. They purchased the
| ot from Homet own Real ty.

Wien we went out there to install the
hone, our guys shoul d have been aware. You know, they
nmeasure fromthe fence back. |If you | ook at the plat
on this property, it goes into a curve. After we
pl aced the hone, we were the ones that discovered that
t he hone was placed and encroaching on a utility
easenent .

Brian and Kara Rice not aware what al
needed to be done. W kind of stepped in because we
felt the right thing needed to be done. You know, the
horme either needed to be taken off there or ask for a
variance.

I went back and asked our field guy about
checking that. They did check fromthe curve and they
nmeasured roughly over. You'll see at one corner of
the hone was in conpliance, but the way it curved he
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failed to catch that corner. So we just stepped in
and, you know, had been assisting the Rices with
getting the proper engineering, going through the
proper channels to get this thing so it's right.
They' ve al ready purchased the Iot. They've already
purchased the home fromus. It would create a
hardship on themif they had to nmove this hone and
replace it soneplace. |1'll be nore than happy to
answer any questions.

CHAI RVMAN:  Any board menbers have any
guesti ons?

MR MLLER | do. Did | understand you

to say that the nobile hone that was there is the sane

size as the new one that's been placed there?

MR, MARKSBERRY: Yes, sir

MR. MLLER So it was al so seven feet,
exactly the sanme pl ace?

MR, MARKSBERRY: Yes. | don't think
Homet own Realty when they sold themthe lot, | think
they in good faith thought this home could fit on
there.

CHAI RMAN:  Thank you for now.

Jim do you have any comrents on this?

MR. M SCHEL: Jim M schel

| believe not only this but | think we've
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seen some other problens in this sane area with sone
hones that have been placed out there.

W have taken over the permitting process
and inspection process recently. W' ve been made
aware there are some problenms. There's been sone
confusion and we've tried to clear that up with some
nmeetings. Sone of the confusion I think is when you
have what we call a single-w de nobile hone, they are
governed by the State of Kentucky. They have to be
approved by the state for placement. Wen that
happens the State Manufactured Housing, they inspect
these units.

We still need to do inspection for
set backs, but we're not always informed of these. W
need to - - when you get into a residential zoning
ordi nance does require that we check sonme these. They
have foundati ons and we check them but even this, if
there is no foundation required we still need to do a
setback inspection. On this one we wasn't called for
a setback inspection. | guess we feel we've got
anot her one. As these units nove off, they need to
comply. We've got a subdivision out here with
subdi vision regulations. |It's been plated. |It's been
recorded at the courthouse. | guess we feel like that
sometime we're going to have to step in and try to get
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these into conpliance. As one has taken off we need
to ensure the next one goes back adheres to these plat
set backs that are recorded at the courthouse and
guess not ignore and just place one on there the sane
size even though it's wong.

Trying to work with these as they cone in
to assure that the problemwe have a |l ot of tines by
the tine they get to us the hones are already on the
lot. They cone in or they go to the electric conpany
and get their electricity turned on and the electric
conpany makes them aware they can't do that kind of
i nspection and that's when they show up at our door
They' ve got their |oans nade and they' ve got their
payments booklet. They're ready to start making
paynments and we're just now getting involved. | think
it's inmportant for all manufactured hones deal ers or
what ever to direct these people. The first step, the
first stop should be | guess with us to ensure that
these units will fit on the lot. | think that's not
been taken first. W're the last step instead of the
first step.

CHAI RMAN:  Thank you, Jim

Anyone here wi shing to speak in opposition
of this iten?

MR, MARKSBERRY: 1'd just like to rebutta
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on that if you don't mind.

CHAI RVAN: Pl ease step up.

MR, MARKSBERRY: Jimis right. W do
require all of our customers to get a permt before we
pl ace the home on any location. W did Doe Ridge
Subdi vi si on out here by Bon Harbor and | think Jim
will state that | nean we're very nuch in conpliance
with that. W wll not take a house out not unless
we've got a permt to place it, but on the single
wi des he's nade a good point there.

On the sectional homes they require a
foundati on and they do cone out and check the setback
lines on the foundations before they're put in, but
because the single wide manufactured units do not
require that, they are not. |If you go back and
research this thing, the other people got a permt.
W went out there and placed the hone. They got
electrical permt. They came out and did the
el ectrical inspection and turned the power on.
They're living in the home. They're noving on with
their Iife, and then we're the ones that found the
m stake on this thing.

All we're trying to do is get the right
thing done for them Jimis absolutely right. There
ought to be sonething to set forth when a single w de
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is placed in their jurisdiction that a setback be
required onit. I'mall in favor of that.

CHAI RMAN:  Thank you.

Chair is ready for a notion.

MS. DI XON:  Mve to deny based upon the
fact that it would allow unreasonabl e circumvention
with the requirenents of the zoning regul ati ons and
that there are no special circunstances.

CHAI RVAN: W have a notion for denial

MR. M LLER  Second.

CHAl RVAN: W have a second. All in favor
rai se your right hand.

(TIM M LLER AND JUDY DI XON RESPONDS AYE. )

CHAI RVAN:  Al'l opposed.

(WARD PEDLEY, RUTH ANN MASON, MARTY WARREN
RESPONDED NAY. )

CHAI RVAN:  Motion fails.

MR. ELLIOTT: W need to have a notion for
approval then.

CHAI RVAN: W need one for approval.

MR ELLIOTIT: Wth a finding. 1It's not
automatically approved because it was denied. | think
the correct procedure would be - -

MS. MASON. | make a notion for approva
that it will not adversely affect the public health,
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safety or welfare and it will not alter the essentia
character of the general vicinity and it will not
cause a hazard or nuisance to the public.

CHAI RMAN: W have a notion for approval.

MR, WARREN: Second.

CHAI RMAN: W have a second. All in favor
of the notion raise your right hand.

( MARTY WARREN, RUTH ANN MASON AND WARD
PEDLEY RESPONDED AYE.)

CHAI RVAN:  Al'l opposed.

(TIM M LLER AND JUDY DI XON RESPONDED NAY. )

CHAI RVAN:  Three to two, notion passes.
| TEM 9
1019 West First Street, in an R-4DT zone (Map N- 3)
Consi der request for a Variance to reduce the side
street yard building setback al ong Maple Street from
25 feet to 12.5 feet in order to build a single-famly
resi dence.
Ref erence: Zoning Ordinance, Article 8, Section
8.5.11(c)
Applicant: M chael Wayne Pickrel

MR, NOFFSINGER M. Chairnman, this
application has been reviewed by the Planning Staff
and found to be in order. Has been advertised for
public hearing at this tinme. Al adjoining property
owners have been notified. This is a 40 foot w de
lot. It is a corner ot on the northeast intersection

of West First and Maple Street. The reduction in the
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set back woul d be necessary in order for any type of
structure, residential structure to be placed on this
vacant property and the applicant has proposed a home
that's approximately 22 feet wide. It will neet the
five foot side yard to the east; however, they do need
the variance down to about 12.7 feet in order to
construct - - excuse nme. 12.5 feet in order to
construct a home on the property. Wth that it's
ready for your consideration.

CHAI RMAN:  Anyone here representing the
applicant?

MR, ELLIOIT: State your name, please.

MR. Pl CKRELL: M chael Pickrell

(MR M CHAEL PI CKRELL SWORN BY ATTORNEY.)

MR, PI CKRELL: [I've lived there for nine
years and there was a trailer on that corner, 70 by 14
with attached carport. | torn it down and we woul d
like to build a house there. |If you grant us
perm ssion for the variance, it would be greatly
appreciated. It would only benefit the nei ghborhood.
Thank you.

CHAI RMAN:  Any board nenbers have any
questions of M. Pickrell?

(NO RESPONSE)

CHAI RMAN:  Thank you.

Chio Vall ey Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the iten?

65

Anyone wi shing to speak in opposition of

( NO RESPONSE)
CHAI RMAN:  Chair is ready for a notion.

MS. DI XON:  Move for approval based upon

findings 1 through 4 in the Staff Review.

CHAI RMAN: W have a notion for approval.
MR, WARREN:  Second.

CHAI RVAN: W' ve got a second. Al in

favor of the nmotion raise your right hand.

hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)
CHAIRVAN: It is unani nous.

| need one nore notion

MS. DI XON:. Move to adjourn

M5. MASON:  Second.

CHAIRVAN: Al in favor raise your right

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RMAN: W ar e adj our ned.
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STATE OF KENTUCKY)
) SS:  REPORTER S CERTI FI CATE
COUNTY OF DAVI ESS)

I, LYNNETTE KOLLER, Notary Public in and for
the State of Kentucky at Large, do hereby certify that
t he foregoi ng Omensboro Metropolitan Board of
Adj ust ment neeting was held at the tine and place as
stated in the caption to the foregoing proceedi ngs;

t hat each person conmenting on issues under discussion
were duly sworn before testifying; that the Board
menbers present were as stated in the caption; that
sai d proceedi ngs were taken by nme in stenotype and

el ectronically recorded and was thereafter, by ne,
accurately and correctly transcribed into the
foregoing 65 typewitten pages; and that no signature
was requested to the foregoing transcript.

W TNESS ny hand and notarial seal on this

the 24th day of March, 2001

LYNNETTE KOLLER, NOTARY PUBLI C
OHI O VALLEY REPORTI NG SERVI CE

202 WEST THI RD STREET, SU TE 2
ONENSBORO, KENTUCKY 42303

COW SSI ON EXPI RES:
DECEMBER 19, 2002

COUNTY OF RESI DENCE
DAVI ESS COUNTY, KENTUCKY

Chio Valley Reporting
(270) 683-7383



